Congress can (and frequently does) write national legislation that preserves states' ability to protect individual liberty (through either "cooperative federalism" programs or narrowly preemptive national laws), but states rarely surmount their collective action problems to engage in more-efficient coordinated efforts. 13 It might be quite rational, therefore, for courts and commentators to take a less skeptical view of national claims to action than of state claims to action. Second, the notion that the best approach to constitutional federalism would optimize the balance between regulatory efficiency and individual liberty elides an institutional competence problem. The courts are not institutionally capable of calculating and enforcing the optimal federalist balance, but neither is Congress. Information about the costs and benefits of regulation simply is unavailable. Optimality is thus a theoretical first-best answer to federalism rather than a judicially or legislatively administrable test. Nevertheless, the legislature's greater democratic legitimacy gives it a constitutionally relevant claim to supremacy on the federalism question. Congress is structurally better suited than the courts to gather the information that is available and to make legitimate decisions based on that information. The courts therefore should and do defer to Congress's rational decisions.
14 As long as Congress has not chosen a federalist balance that skews to an extreme of efficiency at the cost of liberty (and the states have not asserted a power that skews to an extreme of liberty at the cost of efficiency), the courts should not intervene.
What about Obamacare? Under the cost-benefit approach I outline here, the theoretical test for Obamacare's federalism is whether the libertarian costs of increasing the national government's control over individual health insurance purchases will outweigh the efficiency costs of the status quo ante's level of state control. Notably, that question is more complicated than the litigants and the courts have made it seem. The analysis ought to incorporate a fuller understanding of the balance that Congress actually struck in the statute as well as a fuller understanding of the balance that existed before Obamacare's passage. We ought not to pretend, as many of the litigants and commentators have, 15 that Obamacare represents a full national takeover of health insurance regulation or that the pre-Obamacare world was one of full state control. Of course, even with that more nuanced understanding, it will be impossible to give any precise estimate to Obamacare's true federalist 11 See generally Roderick M. Hills value. Both the statute's efficiency gains and its liberty costs are impossible to calculate because so many of the costs and benefits are insusceptible to standardized measurement. In practice, then, the question of Obamacare's federalism ought to be whether the balance that Congress struck between efficiency and liberty is irrational. If not, then the law ought to be upheld.
This Article argues that most commentators have exaggerated all three of the relevant issues with Obamacare: its efficiency gains, its liberty costs, and its departure from the status quo ante's federalist balance. The collective action problem with state insurance regulation is not as bad as scholars of collective action federalism have argued; the liberty implications of the individual mandate are not as extreme as scholars of libertarian federalism have argued; and the shift from state to national power is not as significant as the litigants and courts have argued. Although I do not make the strong claim that Obamacare reaches the optimal balance between regulatory efficiency and individual liberty, I do make the weaker doctrinal claim that Obamacare strikes an eminently rational federalist balance, which deserves judicial deference.
This Article proceeds as follows. Part II makes the case that both collective action federalism and libertarian federalism rest on sound foundations but that either theory taken alone would argue against federalism-in favor of either full national or full state authority. That Part then argues that the first-best theory of federalism would seek the optimal balance between these competing visions. Part II fleshes out the two complicating factors in the simple version of cost-benefit federalism: the frequent hybrid state-national strategies that Congress pursues and the impossibility of discovering optimality with precision. Part III then makes the case for judicial deference to Congress's federalism. Part IV turns to Obamacare and argues that the literature and the litigation alike have exaggerated the statute's relevant federalism implications, including its efficiency gains, its liberty costs, and its departure from the status quo ante. Part IV also argues that Obamacare strikes a rational balance between state and national power that ought to be preserved.
II. COST-BENEFIT FEDERALISM
Throughout the Obamacare litigation, two competing visions of federalism have vied for supremacy. According to collective action federalism, Congress should be empowered to address any problem that the states are separately incompetent to address. 16 If a regulatory regime suffers from interstate externalities (like adverse selection and cost-shifting in health insurance markets, according to the advocates of this theory), then Congress should be allowed to intervene. 17 Under the competing vision of federalism, libertarian federalism, the states should retain primary regulatory authority because state power better preserves individual liberty. 18 Especially if a regulatory regime imposes on individual autonomy in some new or troubling way (as does Obamacare's individual mandate, according to the advocates of this theory), each state should remain free to reject the imposition. Although both of these visions of federalism rest on legitimate theoretical foundations, each vision taken alone would argue for the end of federalism. Collective action federalism argues monotonically for national control while libertarian federalism argues monotonically for state control. In order to capture the foundational correctness of 292 AMERICAN JOURNAL OF LAW & MEDICINE VOL. 38 NO. 2&3 2012 both views, federalism doctrine ought to seek a balance between the two visionsbetween the efficiency of national regulation and the liberty of state regulation. This Part will demonstrate that the national government is better situated, from a purely structural perspective, to capture regulatory efficiency while the state governments are better situated, from the same purely structural perspective, to preserve individual liberty-and that these structural capacities apply to every regulatory regime. It will then make the case that efficiency and liberty should serve as mutual constraints for one another and that the goal of a federal (rather than either a purely central or a purely diffuse) system of government should be to optimize the balance between the two values.
A. COLLECTIVE ACTION FEDERALISM
According to collective action federalism, Congress should be empowered to address any regulatory problem that the states are "separately incompetent" to solve. 19 In elaborating this general theory of national power, Cooter and Siegel articulate an "internalization principle" 20 for determining which level of government should be authorized to address a problem. In their view, the Constitution should "assign power to the smallest unit of government that internalizes the effects of its exercise." 21 As we shall see, however, the scope of that principle depends on whether Cooter and Siegel mean "the smallest unit of government that internalizes most of the effects of its exercise" or "the smallest unit of government that internalizes all of the effects of its exercise." If they intend the former (as they seem to), then we need a theory for what constitutes most. How significant does an interstate externality need to be before Congress may constitutionally intervene? Cooter and Siegel provide no answer. If they intend the latter (which they seem not to), then the theory argues for nationalization of all social and economic policy. All such policy suffers from some interstate externalization because the citizenry is freely mobile.
I will describe and model the problem of interstate externalities (the collective action problem that defines collective action federalism) and will explain why the theory needs some kind of limiting principle in order to be a theory of federalism rather than a theory of nationalism. I will also provide two possible empirical limits for the theory, both of which I find legally unsatisfying.
Interstate Externalities
The core problem that collective action federalism seeks to address is the problem of regulatory spillovers between and among the states. To see this problem in action, I will use the canonical example of interstate externalities that justify national intervention: pollution. If Massachusetts, for example, undersupplies pollution abatement, some of the effects of that choice will travel to other states because some of the excess pollution will travel downstream to New Hampshire or Rhode Island (and beyond). Acting alone, therefore, Massachusetts's incentive to punish polluters is incomplete.
We can express the problem with a simple model. 22 Ideally, a government will regulate up to the point that the social benefits of the regulation (cleaner air and water) equal the social costs of the regulation (enactment and enforcement costs as well as lost economic productivity from pollution reductions). The constraint, then, is that a regulation should pass whenever:
SB r ≥ SC r If some of the regulation's benefits (some of the cleaner air and water) will travel to a different governmental system (a neighboring state), then voters and legislators will rationally spend less than the optimal amount of social cost (like time, effort, money, opportunity cost, and political capital) on regulating. The social benefit that they can expect to capture from the regulation will be less than the full social benefit that the regulation produces. The externalized benefits affect the rational regulatory constraint as follows, where e 1 is the externalized social benefit of regulating:
SB r -e 1 ≥ SC r When this kind of externality occurs, each state acting alone systematically underproduces socially valuable regulation.
Furthermore, the social costs of regulating might also increase due to interstate externalities. Imagine, for example, that Massachusetts imposes strict pollution controls on its industrial manufacturers while New Hampshire chooses a laxer regulatory environment. The regulated entities will move from Massachusetts to New Hampshire in order to avoid the higher cost of complying with Massachusetts's pollution abatement laws, causing Massachusetts to suffer an additional social cost of regulating: lost jobs and tax revenues. Massachusetts, then, has an incentive to regulate only until:
SB r -e 1 ≥ SC r + e 2 or SB r -e 1 -e 2 ≥ SC r We can think of the e 2 as a standard first-mover problem or multilateral prisoners' dilemma, where each state wants to avoid being the first actor to impose pollution abatement regulations because the first-acting state will lose business to later-acting states.
To put the constraint in slightly different terms, a state's willingness to pay for a regulation should equal the total social benefit that the regulation will produce (WTP = SB r ). Externalities cause the state to experience something less than the full social benefit, decreasing the state's willingness to pay accordingly (WTP = SB r -e 1 -e 2 -22 Throughout this Article, I will apply a rational actor model to regulatory decision-making. The rationality I apply here, however, is the tautological kind of rationality. If a government chooses to regulate, I assume that the benefits of the regulation outweigh the costs from the relevant government's perspective. Many lawmakers might include disfavored interests in the cost-benefit calculus, such as the lawmakers' personal pecuniary interests, and many lawmakers might suffer cognitive distortions in their assessments of costs and benefits, such as hyperbolic discounting. Those kinds of distortions undoubtedly are problematic insofar as they lead lawmakers to enact non-optimal regulations. None of that, though, undercuts the point I make here, which is just that externalization of costs and benefits to other governments is also a problem that likewise leads lawmakers to enact nonoptimal regulations. This point does not at all depend on the objective rationality of the lawmaker, though it does depend on a tautological assumption that lawmakers will not enact a regulation that, from their perspective, has higher costs than benefits. To make this picture more concrete, imagine that the total social benefit Massachusetts could produce through pollution abatement laws is 100 utils. 24 In other words, imagine that polluters in Massachusetts are producing 100 utils worth of harm that could be reduced through regulatory intervention. Ideally, the people of Massachusetts would be willing to spend up to 100 utils of their own regulatory inputs to address the problem and reduce the harm. That is, Massachusetts should be willing to pass any pollution abatement law that is likely to be effective and that has a total social cost of 100 utils or less to enact and enforce.
Unfortunately, there are two externalization problems that will lead Massachusetts, quite rationally, to set its willingness to pay at less than 100 utils. First, some of the harm from pollution produced in Massachusetts occurs in other states, such that Massachusetts cannot expect to capture the full 100-util benefit of eliminating the pollution produced within its borders. Some of that benefit will accrue in the states to which Massachusetts's air and water travel. Imagine, then, that the out-of-state portion of the pollution abatement law's benefits-the e 1 of this scenario-is twenty-five utils. (In other words, imagine that twenty-five percent of the pollution generated in Massachusetts travels to and harms other states, such that twenty-five percent of the benefits from eliminating that pollution will accrue in other states.) That externality reduces Massachusetts's willingness to pay for regulation from 100 to seventy-five. The state therefore has a less-than-optimal incentive to produce pollution abatement laws.
Second, individuals' and corporations' freedom of travel among the states might heighten Massachusetts's social cost of enactment, particularly if its close neighbors refuse to regulate polluters. Imagine, then, that the cost to Massachusetts in industrial business lost to competing states-the e 2 in this scenario-is ten utils. That externality alone would reduce Massachusetts's willingness to pay for a 100-util reduction in pollution to ninety utils, or if combined with the imagined e 1 , it would reduce the willingness to pay to sixty-five utils. The e 2 therefore also decreases Massachusetts's incentive to produce pollution abatement laws, causing it to fall below the social optimum.
In short, the externalization of regulatory costs and benefits from one state to the next distorts the states' incentives to regulate. In the case of pollution abatement and in any other regime in which e 1 and e 2 both have positive value, each state is underincentivized to regulate relative to the social optimum.
25
What about Congress's incentives? Assuming that the costs associated with both e 1 and e 2 are entirely internal to the United States, Congress's willingness to pay for the same pollution abatement in Massachusetts will be the full 100 utils. Congress captures all of the benefits to every state in the union of reducing pollution that 23 It is possible that externalities can be positive from the regulating state's perspective, in which case externalization will push states to over-regulate rather than under-regulate. That is not the relevant case for Obamacare, however, and I therefore will not address that case here.
24 I use the "util" (a hypothetical unit common in the economics literature to measure overall utility) as the unit of measurement for lack of any other unit that can capture the many varied costs and benefits of regulation, including those like happiness or sadness that are not subject to monetization. The util also permits the fiction that we can measure utility interpersonally, which is a fiction that I indulge for the stylized analysis here. 25 As I mentioned in note 23, supra, there are cases in which e1 or e2 is negative, causing the states to over-regulate relative to optimum, but because that is not the relevant case for Obamacare and the individual mandate, I do not address that phenomenon here.
originates in Massachusetts, and congressional policy-making can avoid the firstmover problem by setting a policy for all states at one time. In other words, assuming that all benefits and costs of regulating pollution in Massachusetts are internal to the United States, national decision-making will not be distorted; e 1 and e 2 will be zero, and the regulatory incentive will be optimal.
Of course, the assumption is false, at least with respect to pollution. In this regime, both e 1 and e 2 have international as well as interstate implications, meaning that Congress will suffer non-zero externalities just as Massachusetts would. With respect to e 1 , some of the pollution produced in Massachusetts will travel to Canada, and some of it will contribute to global environmental degradations like climate change. With respect to e 2 , national pollution restrictions might cause some manufacturers to set up shop overseas in less-restrictive developing nations like China, increasing the social cost to the United States of regulating polluters today relative to the cost that later-moving nations will experience from the same regulations.
Nevertheless, both of the externalities will be less impactful on the central government's willingness to pay than on the state governments' willingness to pay.
As for e 1 , the magnitude of the externality relative to the total social benefit will be smaller. This point is quite easy to see in the hypothetical case: a higher percentage of the pollution produced in Massachusetts will stay in the United States than will stay in Massachusetts. If the e 1 for Massachusetts is twenty-five utils, then the e 1 for Congress must be less than twenty-five utils because not all of the externalized harm from Massachusetts's pollution will reach Canada. Some of it will impact New Hampshire and Maine on its way to Canada, and some of it will go south instead, impacting Rhode Island and the states below. In the abstract, this point is mathematically true for all regulatory regimes imaginable. Simply by virtue of its size, the United States government must internalize a higher percentage of the harms it produces than any state government. As a ratio of its total geographic area, Massachusetts has more borderland than the United States, providing more opportunities for harms to sneak out of the territory. 26 That is, a harm produced in the dead center of Massachusetts has to travel less distance to reach another state than a harm produced in the dead center of the United States has to travel to reach another nation, and a harm produced at any random point in Massachusetts has to travel a smaller average distance to reach another state than a harm produced at any random point in the United States has to travel, on average, to reach another nation. It is therefore mathematically certain that a larger government will internalize a higher percentage of the physical harms it produces than a smaller government, regardless of how many governments exist globally.
With respect to e 2 , the point is equally easy to see within the constraints of the hypothetical, and the same mathematical certainty applies in the abstract, at least within the constraint of a finite global system (i.e., within the constraint that the land available for drawing jurisdictions is not infinite and is zero-sum). First take the hypothetical: if Massachusetts regulates in a way that its manufacturers dislike, the 26 It is always mathematically true that the ratio of perimeter to area for any shape decreases as the shape grows. Perimeter grows linearly with size while area grows exponentially. For example, a circle's perimeter to area ratio is 2πr : πr 2 . As the radius of the circle (r) grows, 2πr increases linearly, but πr 2 increases exponentially. The ratio between the two therefore decreases. The same is true for a square with a side of length x, for which the ratio of perimeter to area is 2x : x 2 , and the same is true for any complex geometric shape. The math is more complicated for shapes in fractal dimensions, like coastlines, but the principle is the same.
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AMERICAN JOURNAL OF LAW & MEDICINE VOL. 38 NO. 2&3 2012 manufacturers are free to move to any other state in the country or to any other country in the world. 27 They have many opportunities to escape the costly regulation when a smaller government acts. If Congress regulates in a way that the manufacturers dislike, however, they have forty-nine fewer options available for escape. The likelihood that they will leave the regulating jurisdiction therefore decreases, reducing the impact of e 2 on the regulatory calculus. This point holds true across any global governmental system we can imagine: the larger the governmental jurisdictions within a finite global system, the fewer governments there will be and the smaller the e 2 will be for any given government.
In the end, then, because Congress represents a larger constituency and a larger land mass, its incentives to regulate will be less distorted than the states' incentives to regulate in every single regulatory regime. As a general matter, externalization is less of a problem for Congress than it is for a state legislature.
The Ubiquity of Externalization
The problem with interstate externalization as a justification for congressional control is that it occurs, to varying degrees, in every regulatory regime. Because the citizenry is freely mobile, there is not a single regulatory question that does not experience some externalization of costs or benefits. Take the example that Cooter and Siegel give of a local question: the building and maintenance of an ordinary public park. 28 For the most part, the people who live close to a city park will be the ones to enjoy it, and those people will have an incentive to keep the park in good condition. But tourists from other states will also be able to access the park, and any benefits they derive from it or harms they impose on it (by littering, for example) will be impossible for the park's home state to recoup through taxation. The e 1 for public parks, therefore, is non-zero; some of the benefits of the park accrue to other states, and some of the costs of the park derive from other states. Each state, thus, has an incomplete incentive to build and maintain public parks. In other words, each state's willingness to pay for such parks is less than would be optimal from an interstate perspective. (Cooter and Siegel somewhat ironically use New York City's Central Park to start this discussion of their paper, which is of course unusual among city parks for the number of out-of-state visitors it attracts. 29 Even an ordinary public park might get an occasional out-of-state visitor, though, who will gain benefits and impose costs that the home state cannot recoup directly, imposing some e 1 27 For the sake of simplicity, I assume here that the cost to the manufacturer of moving from Massachusetts to New Hampshire is the same as the cost to the manufacturer of moving from Massachusetts to China. That assumption is obviously inaccurate, both in terms of the practical costs of moving and in terms of the political and social costs of outsourcing. The distinction, though, cuts in favor of my point here that the e2 will be less for national action than for state action; it will be much more likely that a regulated entity will move from state to state (harming the first state to regulate) than that a regulated entity will move from nation to nation (harming the first nation to regulate). 28 Cooter & Siegel, supra note 3, at 137-38 (distinguishing between large parks on mountaintops, which are likely to attract visitors from all over the country and are therefore national parks, and small city parks, which are likely to benefit primarily the citizens who live close by). 29 women causes interstate coordination problems. 32 In starting their discussion of Lopez, Cooter and Siegel explicitly contend that "the absence of regulation of guns near schools in one state would not undercut the effectiveness of regulations prohibiting them in other states."
33 They base this argument, though, on a narrow view of the purposes and effects of the Gun-Free School Zones Act (GFSZA), focusing exclusively on the costs to the state of actually enforcing a prohibition of gun possession near schools and broadening the question only so far as to encompass regulation of gun markets. 34 From that narrow perspective, Cooter and Siegel are right that one state's refusal to enact a GFSZA would have no impact on another state's ability to enforce such a prohibition at home. But that's not the law's only purpose or effect.
Part of the government's theory in Lopez was that gun violence in schools decreases the quality of education, producing citizens who are less able to contribute meaningfully to the national economy. 35 Furthermore, it is undoubtedly true-even outside the stylized arguments that the government needed to make for a Commerce Clause defense in Lopez-that Congress passed the GFSZA in part to address the disaffection of American youth that was resulting from the increasing presence of guns, gangs, and violence in primary and secondary education. 36 Imagine, then, that every state except Texas (where I was born and raised) enacted a GFSZA. Assuming that the government's causal story in Lopez is right, the average Texan in this scenario would be more disaffected and less educated than the average citizen of any other state and might also tend more towards criminality than the average American. But the Texans would not all stay in Texas. Many of them (like me) would move to other states and would attempt to find work there, frustrating the other states' attempts to bolster their economies and decrease their crime rates with the GFSZA. The presence within the other states' borders of poorly educated and disaffected Texans would continue to impose some guns-in-schools-related costs on the other states' economies. Furthermore, Texas would not suffer the full cost of refusing to reduce gun violence in its schools. Many individuals educated in other states would move to Texas to work there, and many of the criminal youth that Texas produced would wind up imprisoned in other states. The Texas economy, thus, would not be as bad as one would predict from Texas's lack of a GFSZA. Each state's willingness to pay for the regulation is therefore less than the social optimum because a regulating state will not capture the full social benefit of producing better-educated and happier citizens.
Congress, on the other hand, has an incentive that is closer to the optimum. Congress's incentive is less distorted than any state's because there is less in-and out-migration across countries than across states. Again, this point is mathematically true of any large government because the average distance one needs to travel to escape a large government is greater than the average distance one needs to travel to escape a small government. Of course, Congress's willingness to pay will not be perfect because people can and do move internationally, but the point is that Congress is structurally better suited to internalize costs and benefits than the states. 32 Cooter & Siegel, supra note 3, at 163. 33 Id. 34 See id. at 163-64. 35 Lopez, 514 U.S. at 564. 36 See generally LOUIS HARRIS, A SURVEY OF EXPERIENCES, PERCEPTIONS, AND APPREHENSIONS ABOUT GUNS AMONG YOUNG PEOPLE IN AMERICA (1993) (using survey data to document an increase in gun possession in schools).
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This same story plays out with respect to the Violence Against Women Act (VAWA) that was at issue in Morrison. 37 In that case, the government argued that VAWA would reduce economic costs caused by the intimidation, abuse, and marginalization of women-that the statute would help women to contribute meaningfully to the economy. 38 Imagine again that every state except Texas enacted a VAWA, reducing the incidence of domestic violence within their borders and producing better and more productive women as a result. As with the less-welleducated Texans in the GFSZA case, the less-productive Texan women in the VAWA case would not all stay in Texas, and they would, upon moving, undercut the other states' attempts to improve their economies. Furthermore, some self-assured and confident non-Texan women might move in to Texas, helping the state to avoid the full economic cost of refusing to pass a VAWA.
Notably, these externalities are not the pure hedonic externalities that Cooter and Siegel acknowledge. 39 The problem is not that Louisianans might be saddened by the domestic violence or educational deficiencies that their neighbors experience. It is instead that Texas's policy choices impose concrete costs on Louisiana's economy when insecure women and disaffected youth from Texas move into Louisiana's jurisdiction. And the likelihood of that externality's occurrence distorts both Texas's and Louisiana's willingness to pay for their own GFSZA and VAWA regulations.
Ultimately, under a pure externalization theory of regulation, Congress will always internalize more regulatory costs and benefits and will therefore always regulate better than the states. The regulatory incentives of a larger government will always be closer to the optimum than the regulatory incentives of a smaller government.
Two Empirical Limits of Collective Action Federalism
There are two complexities that might arise in the simple model of externalization, and both complexities might limit the centralizing push of collective action federalism. First, the simple assertion that no government has an optimal incentive to regulate does not prove that no government will regulate optimally. Some externalities might be harmless. Second, each jurisdiction might internalize other states' externalities in a way that counterbalances its own externalization, neutralizing any harmful externality. I will flesh out each of those possibilities in turn, but I will then proceed in Part II.A.4 to explain why neither provides a satisfying justification for Cooter and Siegel's internalization principle as stated.
a. Harmless Externalities
Let's return to the stylized hypothetical from Part II.A.1: externalized pollution reduces Massachusetts's willingness to pay for pollution abatement laws from the optimum of 100 utils to a suboptimum of sixty-five utils. But what would happen if Massachusetts could enact a fully effective regulation at a social cost to its residents of only sixty-four utils? In that case, Massachusetts might well pass a pollution abatement law that would eliminate all 100 utils of Massachusetts-produced environmental harm, even though the state's incentive to regulate was imperfect. In 37 United States v. Morrison, 529 U.S. 598 (2000) . 38 See id. at 634-36. 39 Cooter & Siegel, supra note 3, at 154-55.
other words, there is a distinction, which Cooter and Siegel don't draw but could, between a distortion in regulatory incentives and a distortion in regulatory outcomes.
Notably, the possibility that this story will play out-that a state with a distorted incentive to regulate will nevertheless reach an optimal regulatory result-does not depend solely on the magnitudes of the externalities, costs, or benefits. It also depends on the ratio between costs and benefits. The closer that ratio is to one (the closer the costs and benefits are to being equal), the more likely it is that an externality will affect regulatory outcomes. Take the public parks example. The magnitude of the externality for most public parks is likely to be extremely small. The city park in downtown Billings, Montana, probably gets very few out-of-state visitors each year. But that point alone doesn't imply that the externality doesn't matter. If Montana needs to expend 100 utils in order to build and maintain a park that produces 100 utils of total social benefit, then any externalization of any magnitude will cause under-production of parks. The externalization will be harmless only if its magnitude is less than the difference between costs and benefits-if, for example, Montana needs to spend ninety utils to produce 100 utils of benefit and the state externalizes less than ten utils.
Nevertheless, the possibility of a harmless externality provides one potential limit for collective action federalism. There might be many regulatory regimes in which the ratio of costs to benefits is usually less than one and in which the externalities are not high enough to distort regulatory outcomes; in those regimes, rational states will reach optimal results despite their suboptimal willingness to pay.
b. Counterbalancing Externalization
The second possible limit on collective action federalism rests in the possibility that an equal or greater in-migration of benefits could counterbalance the outmigration of benefits. The easiest example of this point is the example of Central Park, an ordinary city park (from a legal perspective) that attracts an extraordinary number of out-of-state tourists. To keep things concrete with numbers, imagine that Central Park provides 100 utils of total social benefit to the individuals who visit the park each year; they play in the park, enjoy the green space, visit the zoo, etc. Imagine that twenty percent of those visitors are tourists from other states, decreasing New York's internalized social benefit to eighty utils (e 1 = 20). Let's further imagine that the out-of-state visitors impose costs of ten utils on the park in the form of congestion, littering, rock and trail erosion, grass trampling, etc., and that New York has no means of recouping those ten utils through taxation or user fees extracted from the tourists (e 2 = 10). New York's willingness to pay for Central Park, on this simple model, is seventy utils-less than the optimal 100 utils.
It is possible, however, that the tourists' presence in Central Park provides income to New York that is externalized to the tourists' home states. For example, imagine that the tourists transfer some of their utils to New York by buying hot dogs from Central Park vendors, hotel rooms from nearby establishments, Frisbees from abutting sporting goods stores, etc. All of that income to New York comes out of the tourists' home economies, and it provides some counterbalance to the externalities that New York experiences. If that counterbalance totals exactly thirty utils, then New York's incentive to build and maintain Central Park becomes perfectly optimal again. If it is more or less than thirty utils, then the optimality of New York's regulatory result depends on the constraint described in the prior subsection-the possibility that the overall externality is harmless.
The Legal Problem with Collective Action Federalism
I noted at the outset of Part II.A that the legitimacy of Cooter and Siegel's internalization principle depends critically on whether power should flow to the smallest unit of government that internalizes all of the effects of its exercise or to the smallest unit of government that internalizes most of those effects. The two empirical limits described above might provide some content to the word "most" in the second formulation, and that might be what Cooter and Siegel intended to argue. But that principle is unsatisfying for two reasons.
First, from a legal and constitutional perspective, it would be nice if a theory of federalism provided some generalizable principle for assigning authority among governments. Under the models for collective action federalism, the permissibility of congressional action depends on extremely difficult and extremely specific empirical evaluations of the costs, benefits, and externalities of each and every regulatory question (not just each regulatory regime). 40 Under the externality theory, it is impossible to say, for example, that the states generally should have authority over education because the cost-benefit ratio for teaching evolution or Huckleberry Finn will be different from the cost-benefit ratio for teaching arithmetic or Jane Eyre and because the harmful externalities associated with ignorance of evolution will be different from the harmful externalities associated with ignorance of basic math.
The second problem with Cooter and Siegel's internalization principle is that it provides no justification for defaulting to the smallest unit of government. The models here argue for the opposite presumption of regulatory authority because Congress is structurally better-suited than the states to internalize regulatory costs and benefits and is therefore structurally better-suited to follow optimal regulatory calculi. 41 Internalization scales directly (rather than inversely) with a government's size. Why not, then, set a rule that we should assign regulatory power to the largest unit of government that can access reliable information about the costs and benefits of a regulatory question? Or a rule that we should assign regulatory power to the largest unit of government that has a plausible claim to democratic legitimacy? Or to the largest unit of government that currently exists? Any of those rules would do better at combating collective action problems than Cooter and Siegel's default to smallness.
But, of course, the problem with a default assumption of congressional authority-and more generally with an internalization principle for deciding constitutional federalism questions-is that a focus on externalization misses something important about the American federal system, something that Cooter and Siegel acknowledge in passing without ever addressing directly: state power has its own structural regulatory advantages. mandate. The theory, in its limited form, simply contends that the purpose of the American federal structure is to preserve individual liberty. But how does it do that? Preservation of liberty comes from two structural features of federalism. First, American federalism encumbers the law-making process by housing authority in fifty competing sovereigns, systematically decreasing the number of intrusive laws that can pass. Second, smaller units of government give individuals greater opportunities to influence regulatory decisions and more opportunities to flee regulatory outcomes that they dislike.
As should be apparent from that brief description, the theory of libertarian federalism does not depend at all on substantive categories of liberty, like the freedoms of speech, religion, contract, or bodily autonomy. The kind of liberty at issue here is a generalized freedom from governmental restraint. The question for Obamacare under this theory, then, is not whether the insurance mandate violates individual rights in a way that ought to receive scrutiny under the Fifth Amendment, but rather whether strongly felt individual objections to the mandate ought to counsel in favor of state control.
The first step in making this argument is to examine whether and how the states can address multi-state regulatory needs if they do not act through Congress. That discussion highlights two features of pure state power that track the two structural points above (the general barrier to regulation and the preservation of regional power), which I will flesh out in greater detail. Next, I will explain why the libertarian theory pushes monotonically towards diffusion of regulatory authority. Like the collective action theory, the libertarian theory needs some kind of limiting principle in order to be a theory of federalism.
Multi-State Coordination and Coasean Federalism
The first step in understanding libertarian federalism is to ask whether and how the states can act in their collective interest if not through national congressional regulation. As Cooter and Siegel point out, the externalities among the states would make no difference to regulatory results if transaction costs among the state governments were zero. 44 Consider again the hypothetical above: if Massachusetts externalizes twenty-five utils worth of pollution-related harms onto New Hampshire and Rhode Island, then those states should be willing to pay Massachusetts twentyfive utils to implement pollution abatement laws. On the same rational-actor model of regulation that applied to Massachusetts itself, New Hampshire and Rhode Island should be willing to pay for pollution abatement in Massachusetts up to the point that the benefits to New Hampshire and Rhode Island of such laws equal the costs. Any state that suffers harm from an absence of regulation-whether that harm is produced in and externalized from another state or not-should be willing to pay for harm-reducing regulation up to the point that the cost of the regulation equals its benefits. On the working assumption that Massachusetts externalizes twenty-five utils of harm, the states that suffer from that externality should be willing to transfer twenty-five utils to Massachusetts in exchange for full pollution abatement. A (noting at the outset that the "ultimate goal" of "structural constitutional limitations" is "the protection of individual liberty" and that the mandate's perceived intrusion on freedom "strikes at the very heart of whether Congress has acted within its enumerated power"). 43 See generally supra note 8 and sources cited therein. 44 46 In theory, then, a central government is entirely unnecessary to address interstate externalities; assuming zero transaction costs, states will bargain to the most efficient result. 47 But, of course, transaction costs are not zero. It is difficult for states to enter into regulatory compacts, particularly because individual states can hold out and render compacts ineffective for any regulatory problem that requires universal participation among the states. In discussing this holdout problem, Cooter and Siegel conclude that requiring interstate cooperation through compacts effectively sets a unanimity requirement for multi-state regulation, 48 compared to the majority requirement that theoretically applies when the states cooperate through Congress. 49 In their view, a regulatory problem that requires all fifty states to act is virtually impossible to address through coordinated action because a unanimous vote in a fifty-member body is extremely unlikely.
50
Although Cooter and Siegel's argument is fundamentally right, it contains a simplification that causes the authors to miss something important about federalism: they treat the states as monolithic voting units, rather than focusing on the people who comprise them. In the eyes of a libertarian federalist, the relevant question is whether a majority of individual voters favor a regulatory intervention. And although the cooperation requirement is (as Cooter and Siegel note) a requirement for state unanimity, it is not a requirement for popular unanimity. 51 Imagine, then, that a majority of American voters nationwide favor a regulatory intervention, and assume for simplicity that all states make decisions through majority rule in which representation works perfectly. 52 Under these conditions, the success or failure of regulation through compacts depends on the distribution of the national majority. If that majority were comprised of mere majorities in every state, the compact system would work. If, however, the national majority were comprised of supermajorities in 45 See Virginia v. Tennessee, 148 U.S. 503, 519 (1893) (interpreting and applying the Compacts Clause of the Constitution, U.S. CONST. art. I, § 10, cl. 3). 46 See generally U.S. Steel Corp. v. Multistate Tax Comm'n, 434 U.S. 452 (1978) . 47 See Coase, supra note 44. 48 See Cooter & Siegel, supra note 3, at 140-41. 49 Congress, of course, is not really a majority voting system. The Senate's filibuster rule requires a sixty percent vote among states, and the Senate's equal representation of states requires far more than a sixty percent vote among the American populace. Nevertheless, the three-fifths voting requirement in the Senate is an easier hurdle to overcome than the unanimous voting requirement for compacts. 50 See Cooter & Siegel, supra note 3, at 141. 51 Id. at 140-41. 52 Forty-nine state legislatures (all but Nebraska) have two chambers and therefore more closely resemble supermajority rule. Unlike Congress, though, all state legislative districts abide by proportional representation requirements; only the national Senate violates the one-person, one-vote requirement. Furthermore, representation is imperfect, and it is certainly possible that a regulation could fail despite majority or even supermajority popular support or that a regulation could pass despite majority or even supermajority popular opposition. some states and minorities in others, compact-based regulation would work partially or fail entirely; the states with only minority support for the regulation would refuse to enter the compact.
How does that compare to Congress? Assuming majority rule and perfect representation, Congress would be able to pass any regulation that had majority support nationwide so long as the regulation had majority popular support in a mere majority of states. The House of Representatives ensures that nationwide majority support is required, but the Senate allows a mere majority of states to control national regulatory outcomes. Imagine, then, that fifty-one percent of the population in each of twenty-six states favored a regulatory intervention but that seventy-five percent of the population in each of the remaining twenty-four states opposed the regulation. Imagine further that the twenty-four objecting states were among the least populous and that the regulation therefore had majority popular support in the country as a whole. The House of Representatives would pass the regulation based on majority support nationwide, and the Senate would pass the regulation based on majority support in a majority of states. The fifty-two Senators from the twenty-six supportive states would pass the law over the objections of the forty-eight Senators from the twenty-four opposing states. Congress, thus, can pass an intervention over the strong objections of a regional popular supermajority.
Cooter and Siegel are of course right that the probability of garnering majority support in every voting unit decreases as the number of voting units increases. Requiring majority popular support in every state undoubtedly makes regulations harder to pass than requiring majority popular support in a majority of states. The point here is just that the problem with compact-based regulation is not quite as bad as Cooter and Siegel imply; it is theoretically possible for compacts to pass with mere majority popular support nationwide. And as we shall see, the preservation of state sovereignty, the requirement for state acquiescence in national regulation, and the difficulties that come with a state-based unanimity requirement were all part of the constitutional design, intended as checks against anti-libertarian incursions.
Collective Action Problems, Regional Differentiation, and Liberty
The possibility of national regulation through interstate compacts highlights two features of state power that are desirable from a libertarian federalist's perspective. First, by giving power to fifty competing sovereigns that must cooperate to regulate, federalism helps to ensure that implemented regulations are truly necessary and preferred. Second, by requiring unanimity among the states for national regulation, federalism empowers individual voters to influence the national regulatory process through their state governments, either by voicing their opinions in their states or by moving from a pro-regulatory state to an anti-regulatory state in order to increase the power of an oppositional majority (or vice versa). Both of these features of federalism empower individuals relative to governments, structurally preserving freedom from unwanted regulatory intrusions.
a. Compacts, Information, and Tyranny
The first libertarian benefit of state power relates to informational problems in regulation. It is of course true that Congress can regulate more quickly and efficiently than the states. There is someone who can regulate more quickly and efficiently than Congress, too: King George III. The benefit of diffusing regulatory power is that it checks against governmental abuse and tyranny. Compact-based regulation is harder to enact than congressional regulation, but that difficulty is a feature, not a bug, of the American federal system. This view is based on two interrelated premises. First, regulators are selfinterested individuals who will, if able, use their power to favor themselves over the general welfare (i.e., the assumption of perfect representation is deeply fictional). Second, voters will have a hard time monitoring their representatives' self-interested tendencies. 53 To put the first premise in the economic terms of the collective action theory, the concern here is that a regulating class will be able to capture excessive benefits for itself by externalizing the costs of those benefits onto the regulated class.
54 Notably, this kind of tyranny needn't push systematically towards overregulation. A ruling class made up primarily of employers, for example, might refuse to pass welfare-enhancing legislation that would protect collective bargaining rights of employees, and that under-regulation would also be due to tyrannical externalization rather than interstate externalization. The only mechanism for combating that kind of externalization is the periodic election of the regulators by the regulated, but that mechanism will fail if voters have incomplete information about the magnitude and distribution of a legislative proposal's costs and benefits.
In other words, if we had perfect information about the costs and benefits of a particular regulatory question, the monitoring feature of state power would be entirely unnecessary. Any governmental entity could identify the optimal regulatory outcome, taking account of all relevant interests for all affected individuals, and voters would know when a legislature (whether state or national) was refusing to regulate optimally. 55 Both regulatory outcomes and government's accountability for those outcomes would function well, and voters could trust Congress (or King George) with its greater regulatory speed and efficiency.
But we do not have perfect information. The costs and benefits of regulations are complex and obscure to both legislators and voters, providing slack in the legislator-voter relationship that the ruling class can exploit for its own gain. Furthermore, information is likely to be asymmetric with respect to many regulatory questions, with regulators holding more information than voters, which allows regulators to justify self-interested outcomes in terms that are not transparently selfserving.
The coordination problems among the states help to prevent these kinds of abuses in three ways. First, requiring cooperation among competing sovereigns reduces the likelihood of insidious collusion among the regulating class. Assuming that Massachusetts and New Hampshire are competing for desirable residenttaxpayers, 56 New Hampshire legislators will have an incentive to blow the whistle on Massachusetts legislators if Massachusetts proposes a conspiratorial compact to benefit the ruling class. In other words, the multi-lateral prisoners' dilemma that 53 results from the mobility of the citizenry 57 works to the cops' advantage in this case just as it does in any standard prisoners' dilemma. That is, just as coordination problems among prisoners lead the prisoners to confess, providing more information to the police, the coordination problems among the states will cause regulators in one state to confess to other state's tyrannical compact proposals, providing more information to voters (the metaphorical cops in this story). In Congress, by contrast, the members are not in direct competition with one another and are therefore less likely to reveal each other's collusive proposals. 58 Second Third, simply by increasing the difficulty of regulating, state power makes it less likely that any regulation will pass, which necessarily makes it less likely that tyrannical or factional regulation will pass. There are two important points about this idea. First, the argument is not that suboptimal regulation is good (a view commonly attributed to libertarians); it is that the costs of suboptimal regulation might be a reasonable price to pay to avoid tyrannical regulation. 60 This point takes an explicitly 57 See supra Part II.A.1 for the discussion of externality e2. 58 The two-party system creates one kind of direct competition, but it does not prevent collusion within a single party, which might be enough to allow tyrannical regulation of the relevant kind.
59 Anti-Federalist George Clinton made all of these points in arguing against the adoption of the Constitution:
[W]hat can you promise yourselves, on the score of consolidation of the United States into one government? Impracticability in the just exercise of it, your freedom insecure, even this form of government limited in its continuance, the employments of your country disposed of to the opulent, to whose contumely you will continually be an object. You must risk much, by indispensably placing trusts of the greatest magnitude, into the hands of individuals whose ambition for power, and aggrandizement, will oppress and grind you. Where, from the vast extent of your territory, and the complication of interests, the science of government will become intricate and perplexed, and too mysterious for you to understand and observe; and by which you are to be conducted into a monarchy, either limited or despotic; the latter, Mr. Locke remarks, is a government derived from neither nature nor compact. George Clinton, Republican Government: Cato, No. 3, in 1 THE COMPLETE ANTI-FEDERALISTS 126, 126 (Herbert Storing ed., University of Chicago Press, 1981). 60 Notably, tyrannical or self-serving regulation is not always the same thing as over-regulation. Refusal to implement equality protections for racial minorities, for example, might serve the interests of the regulating class even though it involves less governmental intrusion.
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rule-utilitarian view of governmental structure. The idea is that no governmental system, under our real-world conditions of limited and asymmetric information, will produce optimal regulation, and we therefore need to choose between imperfect options. The option of decentralized and competitive power among states will result in under-regulation, but the option of centralized and monopolistic power in Congress will result in abusive regulation. To avoid the costs of tyranny, we pay in stagnation. 61 Second, the argument is not that collective regulation should never happen but rather that it should happen only when the vast majority of people nationwide believe that it should happen. In discussing the problem of public goods provision, Cooter and Siegel note that interstate externalities and free-rider problems justify central provision of national defense. 62 But, of course, the states fought and won the American Revolution without such centralized constitutional authoritythrough a loose contractual affiliation in the Continental Congresses and relying primarily on separately governed state militias. 63 When coordinated action is truly necessary, the states can and will cooperate. Furthermore, the converse is true: when the states enter into compacts for national regulation, voters can be confident, despite their informational deficits and asymmetries, that the regulation is truly necessary.
In short, under the theory of libertarian federalism, the difficulties of regulating that come with state control are to be celebrated, not combated. The reason for this view, though, is not that markets are better than governments at regulating-the view of standard libertarianism. For a libertarian federalist, the reason to celebrate state power is that small, competitive governments are structurally better than big, monopolistic governments at protecting against regulatory abuses.
b. Regional Majorities, Voice, and Exit
The other libertarian virtue that comes with state power similarly arises from the requirement that majorities in every state, not just in a majority or even supermajority of states, agree to a national regulation. This feature of state power creates the possibility that a national minority can satisfy its regulatory preferences by establishing a state majority, better preserving every citizen's freedom to escape unwanted regulatory interventions. Three structural features of state power are necessary for this possibility to occur: State control allows citizens of different states to diversify in their regulatory approaches (diversity). It allows each citizen to lobby more effectively for change (voice). And it allows citizens to move from one regulatory jurisdiction to another (exit). In this sense, the mobility of the citizenry (although it causes regulatory externalities) and the unanimity requirement of state 61 This point, too, appears in the Anti-Federalist papers:
[F]or the sake of argument, I will admit that the necessary consequence of rejecting or delaying the establishment of the new constitution would be the dissolution of the union, and the institution of even rival and inimical republics; yet ought such an apprehension, if well founded, to drive us into the fangs of despotism? Infinitely preferable would be the occasional wars to such an event. The former, although a severe scourge, is transient in its continuance, and in its operation partial, but a small proportion of the community are exposed to its greatest horrors, and yet fewer experience its greatest evils; the latter is permanent and universal misery, without remission or exemption. As passing clouds obscure for a time the splendor of the sun, so do wars interrupt the welfare of mankind; but despotism is a settled gloom that totally extinguishes happiness. Centinel, Union: Centinel, No. 11, in 1 THE COMPLETE ANTI-FEDERALISTS, supra note 59, at 231. 62 See Cooter & Siegel, supra note 3, at 136. 63 See THE AMERICAN CONSTITUTION: FOR AND AGAINST 3-6 (J.R. Pole ed., 1987) (describing the coordinating efforts that the colonies made to fight the Revolutionary War).
power (although it causes stagnation) are both features rather than bugs of the federal system. First, one of the primary advantages of state control is that it allows for regional diversity. Of course, such diversity is undesirable if there is an identifiable first-best regulatory approach that applies in all jurisdictions. But even if voters had perfect information about a regulation's costs and benefits, optimality might vary geographically. The cost of requiring clean coal, for example, is greater in the East than it is in the West, while the cost of requiring coal scrubbing is greater in the West than it is in the East. 64 When the Environmental Protection Agency (EPA) faced the difficult challenge of setting a single emissions-reduction regulation for the entire country despite differing regional cost-benefit curves, it necessarily regulated non-optimally for one of the affected regions. 65 It might have chosen the optimal outcome under a constraint of monolithic national policy-making, but it certainly chose a non-optimal outcome for some regions. If the states had been in charge instead, it would have been possible for different states with different cost-benefit curves to implement different regulations, and the end result might have better approximated national optimality than the EPA's monolithic approach, notwithstanding the interstate externalities associated with coal-burning power plants. Similarly, if voters in Texas have different preferences than voters in Massachusetts with respect to the level of governmental involvement in their healthcare decisions, it might make sense to let Texas citizens regulate healthcare differently than Massachusetts citizens, even though (like coal pollution) healthcare regulation suffers from interstate externalities.
Second, for the same reasons that individuals will have an easier time monitoring representatives when governments are smaller, they will have an easier time affecting regulatory decisions when governments are smaller. If each representative has fewer constituents, then each constituent has a greater incentive and a greater ability to communicate her preferences to her representative. The probability that a representative will hear her constituent's voice and respond to it increases as the size of the representative's constituency decreases. It is therefore plausible that a bare state majority that seeks state regulation is more likely to succeed than a bare national majority that seeks national regulation, even assuming that the state and national governments have identical majority voting rules. Representation works better at the state level.
Third, state power provides greater opportunities than national power for individuals to leave a disfavored regulatory regime for a preferred one. Of course, international mobility is possible, but interstate mobility is easier. This feature of state power similarly allows individuals to influence the regulations to which they are subject simply by moving to the state that has the most attractive bundle of regulations.
In short, state power provides structural freedom to individuals that monopolistic, monolithic national power cannot provide. State control gives citizens more and cheaper opportunities to choose the kinds of governmental restraints they will tolerate.
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Just as collective action federalism pushes monotonically towards centralization of power, libertarian federalism pushes monotonically towards diffusion of power. Smaller, competitive governments will always be better at checking tyranny and at facilitating diversity, voice, and exit. For every regulatory regime, smaller governments will be structurally better-suited than bigger governments to protect individual liberty. Even for classic public goods like national defense, smaller governments can accomplish any needed regulation through treaties and compacts, just as the American colonies did to fight the Revolution and just as today's Western nations do through the North Atlantic Treaty Organization.
The problem with the theory, then, is that without a limiting principle, libertarian federalism argues for the dissolution of the national government. The United States should, if libertarian federalism is taken to its natural conclusion, disband into fifty nations and negotiate their collective interests through compacts. From a legal and constitutional perspective, then, libertarian federalism does not provide a workable test. The constitutional answer cannot be that the enumeration of national powers is meaningless and that the United States should disband-nor should the constitutional answer be that the enumeration should be read as narrowly as the words will allow. Such a reading would not do justice to the Framers' intent or to the document's modern meaning.
C. COST-BENEFIT FEDERALISM
Given that both collective action federalism and libertarian federalism rest on foundationally correct visions of government but that each theory taken alone would argue for the end of federalism, we need some way to reconcile the two. Fortunately, there is an easy theoretical answer. The best federalist balance is the one that optimizes the benefits of regulatory efficiency within the constraint of libertarian costs (or, the same rule, that optimizes the benefits of individual liberty within the constraint of efficiency costs). Indeed, the same cost-benefit constraint that applies to each government's regulatory decision should apply to the structural constitutional decision. We should be willing to centralize authority up to the point that the costs of centralization equal the benefits, where the costs are measured in terms of the liberty lost and the benefits in terms of the efficiency gained. Centralization should be allowed whenever:
SB c ≥ SC c The question, then, ought to be whether a proposed national regulation will gain enough in correction of interstate externalities to be worth the losses to structural libertarian virtues.
This rule has three advantages over the two competing theories. First, it incorporates all of the foundational correctness of the other two views. Second, it is truly a theory of federalism rather than a theory of either nationalism or statism; it captures the advantages of both state and national governance, as the American federal structure is intended to do. Third and most interestingly, it provides a generalized guideline for which regulatory regimes ought to be nationalized and which ought to be left to states. Put most obviously, the guideline is that regimes in which liberty is more important than efficiency should be left to states while regimes in which efficiency is more important than liberty ought to be given to Congress. A more nuanced way to put the same point is that regimes in which the costs and benefits are primarily subjective and preference-based ought to be left to states while regimes in which the costs and benefits are primarily objective and needs-based ought to be given to Congress. Yet another verbal formulation is that regulations whose primary benefit is their expression and facilitation of voters' preferences should be left to the states while regulations whose primary benefit is their realworld effects should be given to Congress. This is so for two simple reasons: First, subjective harms have a harder time traveling across state lines than objective harms, and the harms that do travel are unlikely to change subjectively based regulatory decisions (i.e., externalities are quite likely to be harmless). Second, in the American constitutional system, liberty is generally more important in subjective regimes than in objective regimes.
Take the point about externalities first: where regulatory optimality depends primarily on voters' subjective preferences rather than their objective needs, interstate externalities are very unlikely to impact regulatory decision-making. For example, the subjective preference for protecting traditional marriage in Maine will cause externalities for Vermont, but those externalities are very unlikely to impact Vermont's decision to protect gay marriage. That is, because of its marriage protection law, Maine might produce homophobic straight citizens who will carry their homophobia with them when they travel to Vermont, and it might produce traumatized gay citizens who will carry their psychological ill-health with them when they travel to Vermont. 66 Both of those externalities will distort Vermont's regulatory cost-benefit curve. Vermont will not capture the full benefit of allowing gay marriage because some homophobia and trauma will continue to leak in from other states. But because the primary benefit that Vermonters seek when allowing gay marriage is simply the effectuation of their subjective preference for marriage equality, they are very unlikely to change their regulatory outcome in response to imported harms from Maine. 67 Furthermore, although Vermonters may feel that Maine's marriage protection statute decreases their enjoyment of marriage equality in Vermont, that harm is also extremely unlikely to impact their regulatory decision.
This picture contrasts sharply with the picture of objective, outcomes-based regulation, where the importation of harms changes the level of success that a regulation can achieve and therefore undermines the state's entire reason for regulating. That is, in the pollution case, if New Hampshire cannot reduce environmental harms associated with manufacturing due to externalities from Massachusetts, then it might not regulate at all. Other than the reduction of those costs, New Hampshire has little if any reason to stop its industries from polluting.
Second, consider liberty: structural liberty is generally more important for subjective regulations than for objective ones. Most obviously, voice matters more in subjective regulatory regimes because the optimality of a regulatory outcome in those regimes depends on whether it represents most citizens' preferences. Regulators will have better knowledge of those preferences if they represent fewer voters. It is also likely that the harm of tyranny and the benefit of diversity are greater for subjective regulations. The American constitutional system protects freedom of conscience well above freedom of contract. Citizens' ability to choose a regulatory regime that best captures their subjective preferences might therefore be constitutionally more important than their ability to choose a regulatory regime that best meets their objective needs. For example, compare a homophobic citizen who moves from Vermont to Maine to take advantage of Maine's marriage protection statute to a negligent doctor who moves from Nevada to California to take advantage of California's cap on noneconomic damages in medical malpractice cases. 68 Both have taken advantage of libertarian federalism, but one has done so to satisfy subjective preference while the other has done so to satisfy objective need. Regardless of one's prior views of gay marriage or medical malpractice awards, American lawyers might tend to think more kindly of the homophobe than the quack simply because the Constitution protects homophobia but not quackery. 69 (Note that homophobia does not get substantive due process protection. The idea here is a general one of freedom of conscience-a First Amendment right if anything-rather than a specific substantive right under the Fifth or Fourteenth Amendment.)
Monitoring is the one structural libertarian advantage of state control that does not seem to vary based on the subjectivity or objectivity of a regulatory question. It is equally easy for a regulating class to externalize costs onto a regulated class through subjective regulation as through objective regulation, and reliable information about subjective costs is equally hard to gather as reliable information about objective costs. If anything, it might be slightly easier to figure out the voting majority's preferences than its needs because reliable polling might be slightly cheaper than reliable empirical studies.
There are two important points to make about this distinction before moving on. First, the distinction between subjective and objective regulation roughly tracksbut is more nuanced than-the Supreme Court's distinction between economic and noneconomic regulation. Most economic regulation is objective and outcomeoriented while most noneconomic regulation is subjective and expression-oriented. That said, the overlap is imperfect. The Gun-Free School Zones Act, for example, strikes me as an objective and outcomes-based rather than subjective and preferencebased statute, even though the Supreme Court in Lopez certainly was right that it is primarily noneconomic. 70 Congress's goal with the GFSZA probably was not to satisfy a subjective preference for excluding guns from schools; the members seemed earnestly interested in combating bad outcomes from school shootings and school violence. In other words, if confronted with objective proof that the presence of guns in schools has no bad effects for education or criminality, the members probably would have changed their minds. As a result, the externalities described in Part II.A.2 might have a real impact on states' willingness to enact GFSZA statutes, and collective action problems might be a serious hindrance to state-based regulation. 71 Violence Against Women Act was just the view that domestic violence is wrong. VAWA's supporters probably would not change their minds if confronted with evidence that battered women are equally productive in society-or even if confronted with evidence that they are more so.)
The second point about the subjective-objective distinction is that it is merely a generality that emerges from the cost-benefit theory; it is not the theory's ultimate meaning or content. There might, therefore, be examples of subjective regulations that should be assigned to the national government-if the liberty costs of national regulation are demonstrably smaller than the efficiency costs of state regulationand there might also be examples of objective regulations that should be assigned to the state governments. Nevertheless, cost-benefit federalism provides a better general picture than collective action federalism of when national regulation ought to be allowed.
III. POLITICAL FEDERALISM AND JUDICIAL ADMINISTRATION
Writing in 1954, Herbert Wechsler famously argued that the states could protect their sovereign status through their structural role in selecting national leaders and in passing national statutes. 72 The political safeguards of federalism, Wechsler argued, counseled against any judicial role in reviewing federalism challenges and invalidating national laws. 73 Of course, Wechsler's view has not carried the day; since the early 1990s, the Supreme Court has increased its role in federalism enforcement. 74 Nevertheless, the political safeguards of federalism frequently impact national legislation in ways that are important to the cost-benefit theory. Furthermore, the cost-benefit theory aligns with Wechsler's instinct and with modern doctrinal practice insofar as it argues for a high degree of judicial deference to national legislative outcomes (though perhaps slightly less judicial deference to states' legislative outcomes).
75
This Part considers the modern picture of political federalism and the limits of judicial enforcement under the cost-benefit theory. Both the states' political power and the courts' political isolation complicate the theory, at least in its application to constitutional challenges. This Part notes, first, that states often win the right to preserve liberty within national regulatory regimes and that national regulation often successfully balances efficiency and liberty within single statutory structures. Second, this Part concedes that the optimal balance between efficiency and liberty will be difficult if not impossible to assess, for courts and legislatures alike, and it argues on that basis that federalism enforcement should be left primarily to the more democratically legitimate branch: the legislature. That said, because the national government can preserve state advantages more easily than the states can capture national advantages, the judiciary might be justified in enforcing state-limiting rules, like the Dormant Commerce Clause, more strictly than nation-limiting rules. For the sake of simplicity, the discussion in Part II assumed that regulation must be either wholly state or wholly national. But, of course, many regulatory regimes are both. Through their constitutional power in the selection of Senators and Presidents and through their lobbying power in the National Conference of State Legislatures and National Governors Association, for example, the states frequently win concessions in national statutes and national regulations, allowing them a continuing role in regulatory regimes that Congress partially assumes. 76 National statutes preserve the states' role in two ways: First, some national statutes are narrowly preemptive or non-preemptive, allowing Congress to fix externalities and collective action problems without affecting the states' internal regulatory decisions. 77 Second, many national regulatory regimes take the form of "cooperative federalism," 78 by which the national government sets a regulatory floor and provides national funding but relies on the state governments to implement a program that is at least as comprehensive as the national floor.
Consider first non-preemptive national law that solves externalities. Gay marriage provides an easy though controversial example of this kind of national legislation. Although marriage, including gay marriage, is primarily a state issue under modern law, the Federal Defense of Marriage Act (DOMA) 79 limits the possible externalities that might arise as states begin to permit gay marriage. That is, DOMA does not preempt or otherwise interfere with states' marriage licensure regimes or their own marriage benefits rules, but it does ensure that "traditional marriage" states must neither recognize gay marriages performed in other states nor fund national marriage benefits for gay couples.
80 DOMA, thus, is an example of a non-preemptive national regulation that exists solely for the purpose of alleviating collective action problems among the states, making it easier for some states to allow gay marriage without imposing costs on others and making it easier for the other states to capture the full costs and benefits of prohibiting gay marriages within their borders. The national statute thus facilitates rather than threatening libertarian federalism.
Furthermore, even when national law includes substantive regulations that might cause doctrinal preemption when conflicts arise between state and national rules, 82 those statutes can preserve a continuing state role that serves the purposes of libertarian federalism. That is, Congress frequently passes legislation that empowers national regulators to intervene when collective action problems arise but nevertheless allows state governments to continue regulating alongside the national government. The courts will read federal statutes narrowly, presuming that they are minimally preemptive, as long as the statutes do not include explicit preemption provisions and do not clearly intend to govern an entire regulatory field. This narrow preemption approach is common in the criminal law, for example, where the national government has authority to prosecute crimes that cross state lines, but the states also have authority to prosecute the same crimes, whether or not the crimes cross state lines. This structure allows the national government to pursue criminal law enforcement when no state has a complete incentive to do so-when the costs of criminality are distributed across several states. It also allows the Federal Bureau of Investigation and U.S. Department of Justice (DOJ) to take over when multiple states want to prosecute a single instance of crime-a single murder, for exampleand cannot overcome their collective action problems. But this structure also allows the states a continuing role in defining criminal behavior and enforcing criminal prohibitions, providing some structural libertarian protection within a regime that is sufficiently nationalized to fix externalities.
Indeed, a story of the complex interplay between efficiency and liberty in nonpreemptive regulatory regimes has played out recently in the case of marijuana prohibitions. National law criminalizes possession and distribution of marijuana, and the national government holds settled constitutional authority to punish intrastate instances of those crimes. 83 But state law also criminalizes possession and distribution of marijuana, and states may enforce their own prohibitions without running afoul of the Supremacy Clause. 84 That is, the national ban is not fully preemptive of state laws, and the states therefore have a continuing role in defining drug offenses.
When several states started revising their prohibitions to allow marijuana possession and distribution for medical purposes, 85 that action put pressure on the national government to ease its enforcement efforts with respect to possession and distribution that complied with state law. Although it took a long time after the first such permissive statute passed before the national government responded, President Obama eventually announced that his administration would not enforce the federal drug statute against medical marijuana dispensaries that complied with state and local regulations. 86 Even in the face of national regulation, then, the states were able to serve their libertarian function of representing local majority preferences and regulating competitively to capture diverse regional optimalities. In October 2011, however, DOJ announced an enforcement effort in California-one of the sixteen states with a permissive medical marijuana statute at the time (and the first to pass such a law). 87 The problem was that the state seemed to be under-enforcing its own regulations against for-profit marijuana traffickers, many of which, DOJ asserted, were operating interstate. 88 Surprising her promedical-marijuana constituency, the state attorney general largely acquiesced in the crackdown, but she urged DOJ to limit its efforts to trafficking organizations and to respect the state's legitimate medical marijuana industry. 89 The complex interplay between state and federal regulation, then, has roughly tracked the cost-benefit theory, where the libertarian pressure for medical marijuana urged the national government to minimize its role in the regime, but the inefficiencies in state regulation of an interstate market compelled the national government to reassert itself-at least somewhat.
More common than non-preemptive or narrowly preemptive national statutes, however, are national regulations that rely on state administration-"cooperative federalism" programs. 90 Cooperative federalism self-consciously preserves the states' structural advantages, at least in part. Because cooperative federalism has received significant scholarly attention as a strategy for effecting a federalist balance, 91 I will spend less time discussing its application to cost-benefit federalism than I did for preemption. But just to concretize the point here, let's consider the Medicaid example and how it works for cost-benefit federalism. The Medicaid statute provides national funding and guidelines for public health insurance programs, but the programs themselves are structured and administered by the states. 92 The states thus have a crucial role in defining Medicaid entitlements, which helps to preserve the state advantages of competition, diversity, voice, and exit in the regime of public insurance for the poor. Meanwhile, though, national taxpayers fund a portion of each state's Medicaid program to offset externalities from mobile Medicaid beneficiaries (externalities that would result in a classic race to the bottom in the absence of national offsets 93 ). The national government also sets guidelines for qualifying Medicaid programs, setting a federal floor for the program to ensure that states do not misuse the national funding or engage in a race to the bottom with national complicity. The Department of Health and Human Services (HHS) enforces that floor by reviewing state plans before they go into effect. 94 The Medicaid program thus strikes a balance between state and national power that roughly tracks the relative advantages of the two levels of government. The states are responsible for the design and daily administration of the program so that they can be responsive to local needs and preferences, and the national government attempts to cure interstate externalities through financial transfers, regulatory floor-setting, and administrative oversight.
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In short, the states' political power frequently works to limit the scope of national statutes. Many such statutes preserve significant opportunities for state regulation. More importantly, the states' role under these narrow and cooperative statutes works to preserve the advantages of libertarian federalism. 96 Even in regimes like marijuana regulation, where a sweeping national statute with unambiguous constitutional backing seems to present an insuperable barrier, states can assert their interests and create opportunities for structural libertarianism.
Importantly, the political balance of power occurs far less frequently in reverse. Although they are capable of doing so, the states rarely enter into regulatory compacts in order to capture the efficiency advantages of national regulation. One could imagine, for example, that Medicaid could work through a series of regional compacts that would cover the insurance needs of regional rather than state or national populations, or that California could enter into a compact with its neighbors to prevent trafficking in recreational marijuana. But that kind of cooperative statebased regulation rarely happens.
In the end, then, when courts are reviewing national statutes for constitutional validity, the statutes' preservation of political opportunities for libertarian federalism should be relevant to the analysis. When courts are reviewing state statutes for constitutional validity under the Dormant Commerce Clause, however, the possibility for coordination among states should be less relevant. National action is much more likely to preserve the advantages of libertarian federalism than state action is to capture the advantages of collective action federalism.
B. JUDICIAL ADMINISTRATION
The second complicating factor for cost-benefit federalism is the difficulty of ascertaining optimality. This problem is not at all unique to cost-benefit federalism-it is pervasive in regulatory and constitutional decision-making. 97 But the problem raises an institutional competence issue for the cost-benefit theory. If the test for constitutional federalism depends on assessing the optimal balance between liberty and efficiency, how can courts apply that test given their imperfect information about regulatory and structural costs and benefits? 94 My answer-theoretically unsatisfying though it may be-is that the judiciary should review for extreme violations of cost-benefit federalism but should largely defer to Congress. The barrier that prevents first-best application of cost-benefit federalism is an informational barrier-the inability of any governmental body to discern the need for structural libertarianism, to assess the risk of tyranny, to calculate the magnitude of externalities, to ascertain the optimal level of regulatory intervention, etc. In short, the libertarian costs of nationalization and the efficiency costs of diffusion are simply impossible to estimate. In considering the proper scope of judicial review, then, the question is not whether or how the courts can figure out cost-benefit optimality. They can't. The question, instead, is whether Congress or the courts will generally do better at figuring out that optimality. Based on their relative structural competencies, the obvious answer is that Congress will generally do better than the Court.
First, simply by virtue of comprising a representative body subject to regular elections, members of Congress have a stronger structural incentive than Supreme Court Justices to understand constituents' needs and preferences. Members have strong electoral incentives to gather information about the true costs and benefits of a regulatory question while the politically insulated judiciary has little incentive to engage in more than a superficial or academic assessment of those costs and benefits.
Second, congressional decision-making has procedural advantages for information gathering. When the Supreme Court considers a case, only a limited population of interested entities will have access to the proceedings, and many of them will have access only through the imperfect mechanism of 9000-word amicus briefs.
98 When Congress regulates, however, there are no rules limiting interested parties' access to the decision-makers, except prohibitions on bribery.
99 Unlike courts and other adjudicative bodies, legislatures are actively encouraged to engage in ex parte communications, gathering as much information as possible about the overall regulatory picture they are confronting.
Finally, Congress is responsively federalist in a way that the Supreme Court is not. Because the states have equal representation in the Senate and because the Senate's composition changes partially every two years and fully every six, Congress's structural incorporation of federalist information is regularly updated. Congress therefore responds structurally to changing needs and preferences if new regional majorities form and want libertarian protection through diffusion of authority or if interstate externalities emerge and require collective action through centralization of authority. Either of those emerging needs will cause the Senate's composition to change (or its members' opinions to change), assuming that voters in the affected states behave rationally. The Supreme Court, by contrast, is far less responsive. The Justices are appointed with advice and consent of the Senate-not the House-and therefore reflect federalism somewhat at the time of their appointment. But because they hold life tenure unless impeached, the Supreme Court's structural federalism will be much slower to catch up to changing needs and preferences in the states.
In short, Congress's greater democratic legitimacy-its electoral incentives, its procedural inclusiveness, and its structural responsiveness-give it greater institutional competence to assess optimality in federalism. Congress will not reach 98 SUP. CT. R. 37. 99 See 18 U.S.C. § 201 (2006) (prohibiting bribery of public officials and witnesses).
the perfect result in all cases because it will have imperfect information in all cases, but its claim to legitimacy in the effort is greater than the Supreme Court's.
All of that said, the Supreme Court can be useful in policing the extremes. Notwithstanding the Senate's structural protection of state interests, national regulation still requires only a majority of state majorities to acquiesce. It is therefore possible that the national government will take power in cases in which state or regional majorities with intense preferences would benefit more from state power than the national majority would benefit from national power. When that kind of case transparently occurs, the Supreme Court can usefully intervene. Of course, the Court might well make mistakes, deviating from first-best optimality and invalidating laws that should stand. But as long as the Court continues to apply a relatively deferential standard of review (as it currently does), the mistakes should be few and minor.
As a final note, it is worth repeating that cost-benefit theory suggests one generalization for when national power should be allowed-the subjective-objective distinction-and that distinction is one that the Supreme Court probably can administer fairly easily. Legislators' motivations for regulating might be somewhat obscure and certainly will be harder for the Court to assess than for the legislators themselves to understand. But in extreme cases in which legislators justify their regulations solely in subjective terms (and in which collective action problems seem minor), the Court can usefully send the regime back to the states.
IV. COST-BENEFIT FEDERALISM AND OBAMACARE'S INDIVIDUAL MANDATE
What does the cost-benefit theory suggest about the Obamacare litigation and the constitutionality of the individual mandate? Whether analyzed under the commerce power or the taxing power, the question for cost-benefit federalism is whether the individual mandate produces enough efficiency gains to offset its libertarian losses. That question, though, should also take account of the statute's political federalism-its preservation of state power within the national regulatory regime. This Part 101 argues that the litigants and commentators in the Obamacare case have exaggerated all three of those factors. Because the individual mandate preserves far more state power than commentators have recognized, the provision gains much less for efficiency than collective action federalists have asserted and costs much less for liberty than libertarian federalists have asserted. Overall, though, the statute strikes a rational federalist balance and deserves the Supreme Court's deference.
consistently, of course, with the national substantive law, they retain a lever that they can use to influence national policy-making. As in the criminal law context, the national government has the power to step in if the states fail, but the states' primary enforcement power preserves some advantages of libertarian federalism.
Third, Obamacare also engages the states in the administration of many of the statute's regulatory innovations, following the standard model of cooperative federalism. Even with respect to Congress's new programs, therefore, the states retain a role in shaping policy. The "American Health Benefit Exchanges" are the best-known examples of this cooperative federalist structure in Obamacare;
111 the statute charges the states with implementing the exchanges and provides tremendous flexibility for state diversification. 112 But the statute also provides for "state innovation waivers" that allow for cooperative federalism in nearly all aspects of the Obamacare regulatory world.
113 Indeed, the waiver provision empowers HHS to excuse individual states from most of Obamacare's regulatory requirements, as long as the state comes up with a different way to achieve comparable results.
Finally, it is important to note the limited scope of Obamacare's "national takeover" relative to the status quo ante. The pre-Obamacare world was not one of state exclusivity or even of clear state primacy in health insurance regulation. All of our various insurance markets were already subject to some national regulation before Obamacare was even conceived: regulation for everyone over the age of sixty-five was exclusively national under Medicare. 114 Regulation for many people living just above, at, or under the Federal Poverty Line was significantly national under Medicaid. 115 Regulation for employer-sponsored insurance through selfinsured employers was exclusively national under the Employee Retirement Income Security Act of 1974 (ERISA). 116 And regulation for individual and small-group coverage was partly national under the Health Insurance Portability and Accountability Act of 1996. 117 The only sectors of health insurance that were not subject to national regulation before Obamacare were fully insured employersponsored coverage and self-insured individual coverage (i.e., the uninsured). 118 Those two markets are the only two that Obamacare "took over" from a status quo ante of primary state control.
B. OBAMACARE AND REGULATORY EFFICIENCY
With that picture of Obamacare's federalism, what can we say about the statute's gains for regulatory efficiency? Does it alleviate or prevent problematic interstate externalities in the relevant markets? The answer is that it undoubtedly does, but the individual mandate is less necessary and less effective than collective action federalists have asserted. Indeed, most of the statute's corrections of interstate collective action problems come from the insurance regulations, not the mandate.
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The standard account for why the individual mandate is necessary is that it solves adverse selection. Once Obamacare's insurance reforms go into effect, the argument goes, insurance companies will no longer be allowed to deny coverage to patients who wait until they are sick to buy insurance, allowing individuals to freeride on the system by refusing to pay into insurance until they need to take out of it. 120 The individual mandate addresses that problem by imposing a financial incentive to encourage regular participation in insurance pools, regardless of one's current health.
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This story is undoubtedly right, but it is a story of collective action problems among individuals, not collective action problems among states. The federalism question ought to be whether the state governments are separately incompetent to solve this market-based problem of adverse selection. With respect to the insurance market regulations (the prohibitions on preexisting condition exclusions and such), the answer is that the states suffer from significant externalities that render them incapable of regulating efficiently. Before Obamacare, the states that attempted to ban the same insurance practices and to impose community rating lost insurance companies to other, laxer states. 122 Furthermore, a rational state might under-impose and under-enforce such requirements out of a concern that generous insurance laws would attract sick and costly residents to their jurisdictions. The insurance market reforms, thus, need to be national.
But no one is challenging those regulations. Indeed, under the Supreme Court's decision in United States v. South-Eastern Underwriters, 123 there is no doubt that Congress has constitutional authority to regulate the contents and practices of any insurance contract bought or sold in the United States. The only question in the Obamacare litigation is whether the additional incentive for individuals to maintain insurance coverage-the "Minimum Essential Coverage Provision" 124 or "individual mandate"-is constitutionally permissible.
If that provision is, as the government has primarily argued, an attempt to solve the adverse selection problems that will arise from Obamacare's insurance regulations, then it probably does not need to be a national regulation. National regulation is necessary when an individual state's incentive to regulate is distorted relative to the collective, national optimum. Once Obamacare's unquestionably constitutional insurance regulations become effective nationwide, the states' incentives to fix adverse selection within their borders will align with the national optimum. Any state that fails to impose an individual mandate or otherwise to solve adverse selection will lose insurers to regulating states. Good insurance companies will refuse to do business in states that refuse to require individual insurance coverage. That is, the externality of insurance companies moving from nonregulating states to regulating states will push the states towards (not away from) the presumed national optimum of imposing an individual mandate.
Of course, if one state refuses to do anything about adverse selection and loses its insurers to competing states, that state's uninsured and underinsured populations will impose some costs on other states. Those populations will be sicker than the average American and will therefore consume more healthcare than average when they travel to other states, draining the other states' healthcare systems. Self-insured individuals will also probably experience worse health outcomes later in life, imposing costs on other states through national Medicare taxes. 125 We can also imagine that at least one insurance company will bravely stay in the holdout state and will simply charge higher rates for insurance there, and some of that insurer's higher costs might spill over into other states through the insurance company's national financial structure. There will, therefore, be some interstate externalities that will allow the holdout state to avoid the full cost of its refusal to impose a mandate. All of those avoided costs, though, will likely pale in comparison to the unavoidable cost of losing good insurers.
Furthermore, because insurance pools remain state-specific after Obamacare (because the exchanges are state-run) and because the states retain many of their traditional powers over insurance regulation, the states that do mandate coverage will be able to combat adverse selection-related externalities from the states that do not mandate coverage. Imagine, for example, that Aetna chooses to continue writing and selling policies in a state that refuses to pass an individual mandate. The adverse selection costs that Aetna incurs in the non-regulating state will not flow naturally to the regulating states through the insurance pool because the risk pools themselves are state segregated. Aetna might nevertheless try to offset the costs of selling insurance in a non-regulating state, at least in part, by raising its prices in states with mandates. But the regulating states have authority to prevent Aetna from raising rates within their borders. Because they retain power over rate-setting, they can require Aetna to charge the minimum premium necessary to cover the costs of insuring their own residents. Of course, the non-regulating states might create risks for Aetna's overall solvency-a risk that will not be state-specific-but the probability of problems arising from that externality is likely quite small. If selling insurance in a mandate-free state starts to threaten Aetna's solvency, Aetna will stop selling insurance in that state.
126
In the end, then, although the insurance regulations undoubtedly improve regulatory efficiency and ought to be national and although the individual mandate will cause some externalities (as all regulations do), the individual mandate does not clearly require national uniformity. The states will need to figure out a way to address adverse selection once the insurance reforms go into effect. Perhaps, if structural libertarian costs of nationalization are significant, the states ought to be 322 AMERICAN JOURNAL OF LAW & MEDICINE VOL. 38 NO. 2&3 2012 permitted greater autonomy to design a solution than Obamacare's waiver provision allows.
All of that said, adverse selection is not the only reason to have an individual mandate, and the other justification for the provision more clearly benefits from national implementation. The other reason that Congress passed the mandate was to eliminate the market for self-insured healthcare transactions-for healthcare purchased at the point-of-service without third-party insurance-by shifting all patients into the more-efficient substitute market for healthcare transactions purchased with third-party insurance. 127 The market for self-insured healthcare is an interstate commercial market, and the elimination of that market-like the elimination of the market for recreational marijuana 128 -probably requires national action. The problem is that no state has a full incentive to prosecute individuals for failure to purchase insurance if many of their inefficient healthcare transactions will occur in other states.
This argument, though stronger in my view than the adverse selection argument, is also somewhat overblown in the literature and in the briefs. 129 In their persistent references to inefficient emergency room care and to medical bankruptcies in the United States, the individual mandate's proponents exaggerate the extent to which a state can avoid the costs of its self-insured citizens' inefficient healthcare transactions. An individual who fails to save enough for needed medical care and then consumes medical care anyway imposes significant costs on her home economy. Emergency rooms are required to provide treatment regardless of the patient's ability to pay, but they are not required to provide that treatment for free.
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Even a self-insured patient who travels to a different state to consume uncompensated emergency room care thus carries the cost of her choice home in the form of a hefty bill. If she takes advantage of federal bankruptcy protections to avoid that bill, she and her home economy still suffer from her debt and divestment of assets.
As in the adverse selection case and as in all regulatory cases, there are undoubtedly interstate externalities associated with the market for self-insured healthcare transactions. The case for national action and regulatory efficiency, however, seems somewhat weaker than the collective action federalists have made it out to be. The statute's efficiency gains will be less dramatic than collective action federalists have asserted.
C. OBAMACARE AND INDIVIDUAL LIBERTY
What about the liberty costs of the individual mandate? Does Obamacare threaten structural liberty in a way that matters for regional majorities or for government accountability? Although the statute obviously sets the individual mandate as a default rule for all states and although some state majorities have vociferously opposed that default rule through their state attorneys general, the statute's libertarian costs are much less severe than the litigants and commentators have made them out to be.
The most important point here is that the individual mandate does not, contrary to the Eleventh Circuit's characterization, 131 require individuals to purchase health insurance. It is instead merely a requirement that all individuals contribute some money to the American healthcare infrastructure, either by paying into a private insurance pool or by making an equivalent or lesser payment to the national fisc. 132 The penalty for failure to carry insurance coverage is defined as a "shared responsibility payment," and it is statutorily calibrated to the average price of the least-comprehensive level of private insurance.
133 Individuals who choose to give their money to the government instead of giving it to an insurance pool will face no financial penalty for their choice. They will simply forego the insurance coverage that they could have purchased with the same money. In this sense, then, the individual mandate is functionally indistinguishable from an ordinary tax. 134 The question, then, is whether state power has significant libertarian advantages for simple taxation-or, more precisely, for targeted taxation intended to support a discrete private industry. As there are in all regulatory regimes, there are undoubtedly some structural libertarian benefits to leaving this kind of taxation to the states. Some individuals apparently feel strongly that they should not be required to support the healthcare infrastructure or to pay for others' access to needed medical services. Those individuals will have better structural protection if the states are allowed to diverge in their approaches to healthcare financing without the national restrictions and oversight that come with Obamacare's waiver provision. Individuals who strongly oppose redistributive policy in healthcare would have better opportunities for diversity, voice, and exit if the states were in charge in this case, just as they would if the states were in charge in any given case.
Furthermore, there is a reasonable chance that the individual mandate arose from something like a factional or interest-group-oriented legislative process. The mandate was essentially the price the insurance industry exacted for acquiescing in Obamacare's insurance market reforms. The mandate might, therefore, represent an externality from a ruling class of insurance companies onto an under-represented minority population of uninsured Americans. Those uninsured Americans could gain better representation for their views and perhaps better structural protection against industry-driven legislation (through interstate competition as well as diversity, voice, and exit) if the states were in charge.
Beyond these general libertarian costs, however, there is nothing particularly troubling about the individual mandate. It is simply a tax. That said, the strongest objections to Obamacare do seem to center on subjective preferences rather than objective needs. The voters who oppose the mandate do not seem to object merely to the financial cost of buying insurance coverage; they seem opposed to the principle of governmental insurance mandates. The problem, though, is that their subjective opposition is based on a faulty characterization of the law's effect. Obamacare does not, in fact, force individual Americans to buy private insurance policies or otherwise to "enter the stream of commerce" 135 -except insofar as all taxes require Americans to support commerce. Of course, some of the bill's opponents might object generally to taxation and might therefore seek libertarian federalism so that they can live in low-tax states. But if that libertarian cost of nationalization were sufficient to support invalidation under Article I, then no national law should be allowed. All such laws require financial support, which requires national taxation.
In short, the libertarian costs from the individual mandate are non-zero, but they are not nearly as high as the law's opponents believe. The mandate imposes no more on freedom than any ordinary tax, and although state power certainly provides libertarian advantages for taxation, there is no unique or particularly compelling need for state power in this regime.
D. OBAMACARE AND RATIONAL BASIS REVIEW
Of the three preceding subsections, perhaps the most important for judicial review under Article I-and the least appreciated and least discussed aspect of Obamacare in the litigation briefing so far-is the first subsection, on Obamacare's many preservations of state power. To the extent that Obamacare requires individuals to buy insurance, it allows states significant authority to control the kinds of insurance available for compliance with that requirement. Indeed, HHS has decided that it will not even exercise its statutory authority to define the minimum benefits package required, leaving most benefits regulation to the states. 136 Although, as this Part has demonstrated, there are arguments to be made for both the efficiency benefits and the libertarian costs of the Obamacare statute, the most compelling point under rational basis review is that Congress struck a reasonable balance between national and state power. The national government did not monopolize either insurance or healthcare regulation, nor did it allow states to monopolize either regulatory regime. Given the impossibility of determining what the optimal federalist balance is for these regimes, the duly enacted and democratically legitimate Obamacare statute deserves the Supreme Court's deference.
V. CONCLUSION
Both of the extreme visions of federalism that have emerged in the Obamacare litigation rest on sound premises, but either theory taken alone would argue for the end of federalism. The first-best theory of American federalism would optimize the balance between the national government's efficiency advantages and the state governments' libertarian advantages. It would seek the optimal cost-benefit balance between state and national governance. Because that optimal balance is impossible to discern, however, and because Congress is structurally better situated to gather the imperfect information that exists about regulatory costs and benefits, courts engaged in constitutional review should largely defer to legislative decisions.
In the Obamacare litigation, all of the factors that are relevant to cost-benefit federalism have been largely overblown. The individual mandate does not create as many efficiency benefits as collective action federalists claim; it does not create as many libertarian costs as libertarian federalists claim; and it generally does not nationalize healthcare or health insurance policy as much as the litigants and commentators claim. It is, at minimum, a moderate and rational-if not entirely optimal-federal statute that creates some efficiencies without sacrificing too much liberty. The Court therefore ought to defer to Congress's rational judgment and uphold the statute.
